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ADMISSIBILITY OF
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l l On April 26, 2009, Administrative Law Judge Wolfe directed Johnson Utilities LLC

12 ("Johnson") and Swing First Golf LLC ("Swing First") to file briefs discussing the admissibility of a

13 transcribed audio-recorded conversation ("transcript") between David Ashton, the managing partner

14 of Swing First, and Gary Larsen, an employee of Johnson. (Hrg. Tr. 352:11-18, Apr. 27, 2009.)

15 Because Johnson expressed that the transcript may be confidential, Judge Wolfe stated that it would

16 be kept under seal and ordered it to be treated as confidential until its admissibility had been

17 determined. (Hrg. Tr. 353:3-5.) Johnson also asserted that introduction of the document into

18 evidence was problematic because of due process concerns (Hrg. Tr. 340:15-19, 341:13-14, 346:7-

19 14) and because it is hearsay (Hrg. Tr. 341 :15).1 Judge Wolfe offered the other parties, including the

20 Arizona Corporation Commission Staff ("Staff"), an opportunity to submit briefs regarding the

21 admissibility of the transcript. (Hrg. Tr. 355:23-356:2.) Through its confidentiality agreement with

22 Johnson, Staff obtained a copy of the transcript and hereby submits its brief addressing the

I. INTRODUCTION.
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23 admissibility and confidentiality of the transcript.
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1 Staff notes that if introduction of the transcript did raise due process concerns, those concerns have been obviated by

the period of time that the parties have now had to review the transcript.
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1 11. DISCUSSION.
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The transcript should be admitted as evidence in this matter because it is relevant to Swing

First's allegations, it is not hearsay, and it was legally obtained. Furthermore, the transcript should

not be treated as confidential.

A. The Transcript Is Admissible Because, It Is Relevant to Swing First's Allegations.,
It Is Not Hearse, and It Appears to Have Been Obtained Legallv.

1. The transcript is relevant to Swing First's allegations.

5

6

7

8 402.

9 relevant if it has "any tendency to make the existence of any fact that is of consequence to the

1() determination of the action more probable or less probable than it would be without the evidence."

11 Ariz. R. Evid. 401. In this case, Swing First has alleged, among other things, that Johnson has

Relevant evidence is generally presumed admissible. Ariz. R. Evid. Evidence is

probable. Ashton Tr. 5:9-10, 22:19-21,

The transcript is not hearsay.

12 engaged in improper billing and delivery practices. (Ashton Dir. Test., Exec. Summ., Mar. 2, 2009.)

13 While much of the transcript is unclear, a number of statements made in the transcript do relate to

14 Swing First's allegations and would tend to make the existence of these allegations more or less

15 (See e.g., 31:4-6, 44:20-22, 51:18-21, Feb. 1, 2008.)

16 Therefore, the transcript is relevant.

17 2.

18 A "statement [that] is offered against a party and is ... (D) a statement by the party's agent or

19 servant concerning a matter within the scope of the agency or employment made during the existence

20 of the relationship" is not hearsay. Ariz. R. Evid. 80l(d)(2). Because (1) Mr. Larsen is an agent or

21 servant of Johnson Utilities, (2) the statements made in the transcript concern a matter within the

22 scope of his employment (billing and delivery practices), and (3) the statements were made at a time

23 when Mr. Larsen was an employee of Johnson Utilities, the statements are not hearsay if offered

24 against Johnson Utilities.

25 3.

26 A party to a private conversation may record the conversation without the consent of another

27 party to the conversation. A.R.S. §§ 13-3005 and 13-3012, State v. Allgood, 171 Ariz. 522, 523

28 (Ariz. Ct. App. 1992) ("Monitoring and recording of a telephone conversation with the consent of

The recording appears to have been legally obtained by Mr. Ashton.
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one party, sometimes referred to as 'participant monitoring' or 'consent surveillance,' is authorized

by statute in Arizona."). Since, clearly, the recording was made with Mr. Ashton's consent, the

recording was not done unlawfully.

4 B. The Transcript Should Not Be Treated as Confidential.
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Staff obtained a copy of the transcript pursuant to the confidentiality agreement entered into

between Staff and Johnson. The confidentiality agreement provides a process by which staff may

dispute the confidential nature of information provided pursuant to the agreement. The agreement

8 states that information which Johnson "alleges may be of a proprietary, confidential, or legally

. shall not be disclosed [or] made a part of the public record in this docket ...9 protected nature ..

10 unless Staff provides [the] Company five (5) business days written notice that information designated

11 by the Company as Confidential Information shall be subject to disclosure as a public record." The

12

13

14

15

agreement goes on to state, "Upon the expiration of five (5) business days from the date written

notice is received by Company, any Confidential Information identified in the notice as subject to

disclosure shall become part of the public record in this docket, unless Company initiates a protective

proceeding under the terms of this Agreement." Staff hereby provides Johnson notice that Staff does

16 not believe the information contained in the transcript is of a proprietary, confidential, or legally

17 protected nature and that upon the expiration of five (5) business days from Johnson's receipt of this

18 pleading, the transcript, which was designated by the Company as confidential information, shall be

19 subject to disclosurers a public record (unless the Hearing Division directs otherwise).
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111. CONCLUSION.

In conclusion, the transcript should be admitted as legally-obtained, relevant, non-hearsay

evidence. Additionally, Staff notifies Johnson that the transcript is not of a proprietary, confidential,

or legally protected nature, and therefore should not be treated as confidential.

RESPECTFULLY SUBMITTED this 22Nd day of May, 2009.

Nancy Scott, At Arney
Ayes fa Vohra, Attorney
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
(602) 542-3402
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Original and thirteen (13) copies
of the foregoing filed this
22"" day of May, 2009, with:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Coles of the foregoing mailed this
22 <1 day of May, 2009, to:

Jeffrey W. Crockett, Esq.
Bradley S. Carroll, Esq.
Kristoffer P. Kiefer, Esq.
Snell & Wilmer LLP
One Arizona Center
400 East Van Buren Street
Phoenix, Arizona 85004-2202

Craig A. Marks
Craig A. Marks, PLC
10645 North Tatum Boulevard
Suite 200-676
Phoenix, Arizona 85028
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Daniel Pozefsky, ChiefCounsel
RUCO
1110 West Washington Street
Suite 200
Phoenix, Arizona 85007-2958
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1 James E. Mannato, Town Attorney
Town of Florence
775 North Main Street
Post Office Box 2670
Florence, Arizona 85232-2670
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